
Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
  
The publication provides general information.  It does not constitute an opinion of RSSM, it is not a substitute for professional advice and 
does not create an accountant-client relationship.  You should obtain professional advice before taking or refraining from taking any action 
based on the information in this publication. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
 
  
Sincerely, 
Rosen Seymour Shapss Martin & Company LLP
To ensure compliance with requirements imposed by the IRS, or any state and local taxing authority we wish to inform you that any tax advice 
contained in this communication (including attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any transaction or tax-related matter addressed herein. 
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Rosen Seymour Shapss Martin & Company LLP 

Certified Public Accountants & Profitability Consultants 
  

State and Local Tax Update 

Dear Clients and Friends of the Firm: 
   
New York State 2009 - 2010 Budget 
  
Discussed below are some of the major highlights of the 2009-10 New York State budget 
which make some significant changes to the Tax Law. 

PERSONAL INCOME TAX 

New Higher Tax Rates:  The new law adds two new tax rates for the 2009 through 2011 
tax years.  For joint return filers earning more than $300,000 but less than $500,000, the 
highest tax rate is 7.85%.  The 7.85% rate begins for unmarried residents, married 
residents filing separately, and estates and trusts at $200,000 and for a resident head of 
household at $250,000.  For all filers, income in excess of $500,000 is taxed at the rate of 
8.97%. 

As in prior years, the benefits of the lower brackets is completely phased out when 
NYAGI exceeds $550,000. 

Itemized Deductions:  Effective January 1, 2009, taxpayers with $1 million of NYAGI 
will have their itemized deductions completely eliminated except for 50% of their 
charitable contributions. Under prior law, individuals making over $525,000 lost 50% of 
their itemized deductions.  Accordingly, now such taxpayers must choose either the 
standard deduction or 50% of their federal charitable contribution.  Similar rules apply to 
the New York City resident income tax. 

Estimated Taxes:  For purposes of calculating estimated tax payment safe harbors for 
the 2009 tax year, upper income earners must calculate their 2008 liabilities as if the new 
tax rates and itemized deduction phase-out had been in place for 2008.  New York City's 
personal income tax law contains similar changes.  These estimated tax payment 
provisions do not apply to any installment due earlier than May 22, 2009. 

548-Day Rule:  Under current law, a New York domiciliary is not taxed as a resident if 
in any period of 548 consecutive days the taxpayer is in a foreign country for at least 450 
days and the taxpayer, the taxpayer's spouse, and the taxpayer's minor children are not 
present anywhere in New York State for more than 90 days within that 548-day period.  
Under prior law, the taxpayer's spouse and minor children could not be present for more 
than 90 days at the taxpayer's permanent place of abode.   

Gains From the Sale of New York Property:  The law amends the personal income tax 
for non-residents whereby New York source income will include the gain from the sale of 
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interests in a partnership, limited liability company, S-corporation and closely held C-
corporation (i.e. with 100 or fewer shareholders) owning real property located in New 
York State if the value of the real property exceeds 50% of the value of all of the assets in 
the entity.  For sales of entity interests occurring on and after May 7, 2009, any gain 
recognized upon such sale will be allocated among the assets in the entity, and the 
amount allocated to New York real property will be treated as New York source income. 

Middle Class STAR:  Effective immediately, the middle class STAR rebate program has 
been eliminated. 

BUSINESS RELATED TAXES, FEES AND CREDITS 

Filing Fees:  Effective for tax years beginning on and after January 1, 2009, the filing 
fees previously imposed only on LLCs and LLPs have been extended to all partnerships 
with $1 million or more in New York source gross income.  The fee equals $1,500 for 
gross incomes between $1 million and $5 million, $3,000 for gross incomes between $5 
million and $25 million and $4,500 for gross incomes exceeding $25 million.  

Mandatory First Installment:  For tax years beginning on and after January 1, 2010, the 
new law requires that most businesses make a mandatory first-estimated tax payment of 
40% of the tax imposed for the prior taxable year if the preceding year's tax exceeded 
$100,000.  Under prior law, the required first estimate was 30% of the tax for the 
preceding taxable year.  

Revisions to the Empire Zone Program:  The new law provides for significant changes 
to the Empire Zone Program.  While maintaining the existing grounds for Decertification, 
the Commissioner of Economic Development is required to promulgate regulations for 
Decertification based on three new tests.  The first new test requires Decertification if 
there's a finding that the business was certified prior to August 1, 2002 and either the 
business re-formed as a different entity and just transferred employees from an existing 
entity to a newly created entity with similar ownership, or the business acquired, 
purchased, leased or had transferred to it real property previously owned by an entity 
with similar ownership. 

The second new test applies to all certified businesses, regardless of when they were 
certified.  Referred to as the "one-to-one" test, it considers whether the sum of the annual 
wages paid to all employees and investments in the facility are greater in value than the 
tax benefits provided to the enterprise under the Empire Zone Program.  This test looks at 
wages and employee benefits, investments, and tax benefits during a three-year period, 
but it is unclear what three-year period will be used. 

The third new test is whether the business enterprise had changed ownership or moved its 
operations out of the Empire Zone. 

In addition to passing new regulations, the Commissioner is required to conduct a review 
in 2009 of all certified business enterprises to determine whether they pass the one-to-one 
test and, if applicable, the new test for those businesses first certified prior to August 1, 
2002.  If a business qualifies, the Commissioner will issue a Retention Certificate.  Any 
business that fails will be Decertified.  Decertification may be appealed by filing a notice 
within 15 business days and a formal written appeal within 60 days following the date of 
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the Commissioner's revocation notification.  Although it appears that decertification is 
retroactive to January 1, 2008, there is a reasonable argument that decertification under 
the new rules would be effective no earlier than April 7, 2009.   

Any business seeking Zone certification after April 1, 2009 must project that the sum of 
its wages for zone employment during the first three years following certification and the 
dollar value of its capital investment in the zone during the first three years after 
certification will equal more than 20 times the sum of the income, franchise and sales tax 
benefits to be enjoyed by the business in the three years following certification.  
Manufacturers, however, need only satisfy a ten-to-one test.   

Any new application to become an Empire Zone business must be received by June 30, 
2010, one year earlier than in the prior law.   

For businesses first certified on or after April 1, 2009, beginning January 1, 2009, the 
QEZE Real Property Tax Credit issued to eligible empire zone businesses is reduced 
from 100% to 75% of its property tax. 

Effective September 1, 2009, for businesses first certified in zones prior to April 1, 2009 
the QEZE sales and use tax exemption will no longer apply.  Instead, businesses will be 
required to pay the tax and then claim a credit or refund of the tax paid no more often 
than quarterly. 

In addition, for businesses first certified after April 1, 2009, no credit or refund will be 
provided for the State sales tax unless the county in which the zone is located has also 
opted in to the sales tax exemption.  However, local laws opting into the Empire Zone 
sales tax exemption may only be made effective March 1 in any given year.  Thus far 
only three local jurisdictions have opted in.  

Repeal of credits:  The law repeals the $1,500 per generating unit credit for qualified 
fuel cell electric generating equipment and the qualified transportation improvement 
project credit for tax years beginning on or after January 1, 2009. 

Low Income Housing Credits:  The new law increases the aggregate dollar amount of 
credits available for low income housing from $20 million to $24 million.  The law is 
also amended to extend the time limit for the assessment by the Commissioner of any 
credit recapture to three years after the date the selling taxpayers notify the 
Commissioner of Housing and Community Renewal of a reduction in the qualified basis 
of such property. 

Film Production Credits:  The aggregate amount of qualified film production credits 
will be increased by $350 million. 

SALES AND USE TAXES  

Definition of a Vendor:  The new law expands the definition of "vendor" to include a 
seller of tangible personal property or taxable services if an entity affiliated with the 
vendor either:  (1) uses in New York the trademarks, service marks or trade names that 
are the same as those used by the seller; or (2) engages in activities that inure to the 
benefit of the seller.  The law deems the parties affiliated if there is more than 5% 
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common ownership. 

NEW COMPLIANCE MEASURES 

There are a number of new enforcement mechanisms and harsher penalties: 

Any sales tax vendor who has elected to maintain any portion of their records in 
electronic format will be required to provide those electronic records upon request 
regardless whether the vendor maintains and provides the records in hard copy format. 
 Failure to provide the electronic records will result in additional penalties not to exceed 
$5,000 for each quarterly period the records should have been provided but were not.  In 
addition, a penalty of $1,000 for the first quarter and $5,000 for each additional quarter in 
which a vendor fails to maintain adequate records in any format.  Lastly, any vendor who 
fails to provide records in auditable form will be subject to a penalty not to exceed $1,000 
for each quarterly period the records should have been provided. 

Responsible officers under the withholding tax are now liable for interest on the penalty 
from the date the penalty is first imposed to the date the penalty is paid.  This provision 
applies to tax years beginning on and after January 1, 2009. 

Interest rates applicable to underpayments of tax have been increased by 1.5%, with most 
changing from 6% to 7.5%. 

With respect to sales tax refunds and credits, the amended law permits the State to avoid 
payment of any interest if the payment of the refund is made within ninety days after the 
return on which the refund claim was filed.  This also applies to applications for refunds 
or credits not filed on a sales tax report. 

The deadline for filing the annual quarterly combined withholding, wage reporting and 
unemployment insurance return has been moved from February 28th to January 31st. 

Motor vehicle insurers, franchisors, and alcoholic beverage wholesalers must submit 
information reports to the Department of Taxation and Finance regarding the sales they 
make to their New York customers.  Because there is a new information return required, 
New York State created a new penalty, not to exceed $10,000 for any annual filing period 
for the failure to file that information return. 

The Commissioner can now share with the IRS and other taxing authorities return 
information received as a result of the Voluntary Disclosure and Compliance Program. 

New York State may now enter into reciprocal agreements with other states and the 
federal government to apply refunds that are available with respect to those other 
jurisdictions against New York tax liabilities and vice versa. 

The new law revises the current criminal tax law and creates a new crime, tax fraud 
which replaces many of the criminal provisions of the prior law.  The new law defines the 
manner in which tax fraud can be committed and is applicable to all types of taxes.  The 
law also creates a new series of felony classifications for tax fraud whereby the criminal 
tax penalty is increased as the amount of the fraud increases.  In addition, the new law 
increases the monetary penalty the criminal courts can impose in tax cases to twice the 
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amount of the unpaid tax liability, relaxes the venue provisions for tax crimes, expands 
criminal penalties for refusing to comply with a Tax Department subpoena and adds a 
criminal penalty for preparers who willfully fail to register or sign returns. 

The civil fraud penalty has been raised from 50% of the amount of the deficiency due to 
fraud to two times the deficiency due to fraud.  New rules also impose monetary penalties 
for making "specified frivolous" submissions. 

The personal, corporate and sales tax administrative provisions now carry new penalties 
for submission of a false or fraudulent document.   

Lastly, any person aiding or assisting in the giving of fraudulent sales tax returns or other 
documents with the intent to evade tax will now be subject to a civil penalty not to 
exceed $5,000. 

Should you require any additional information on the New York State 2009 - 2010 
Budget, please feel free to contact Steven J. Eller at (212) 303-1051 or via email 
seller@rssmcpa.com.  
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